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ORDER

This appeal preferred by the assessee is against the order of the Ld. CIT(A)-2,
Kolkata dated 11.06.2018 for AY 2013-14.

2. The only grievance of the assessee is against the action of the Ld. CIT(A) in

confirming the sec. 14A disallowance made by the AO.

3. We note that assessee was in receipt of dividend income of Rs.3,56,000/-. The AO
taking note that the assessee had only suo motu disallowed Rs.3,412/- applied Rule 8D of
the I. T. Rules, 1962 (hereinafter referred to as the “Rules”) and made an addition of
Rs.2,25,672/-. On appeal, the Ld. CIT(A) confirmed the order of AO. Aggrieved, assessee

is before us.

4. We have heard rival submissions and gone through the facts and circumstances of the
case. The facts given above are not reiterated for the sake of brevity. We note that the AO
has made disallowance applying Rule 8D(2)(ii) and 8D(2)(iii) of the Rules. According to
Ld. AR, the assessee had enough own funds and since the investment was less than the own
funds so Rule 8D(2)(ii) disallowance should not be computed. For that, he drew our
attention to the Balance Sheet at page 29 of the paper book from where we note that
assessee has its own fund comprising of share capital and reserve and surplus of more than

Rs. 25 cr. and the investment is only to the tune of Rs.3.1 cr. Since the assessee is in
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possession of mixed funds which includes its own fund with sufficient quantity a
presumption that its own fund were utilized for the investment is to be drawn. For that, we
rely on the decision of the Hon’ble Bombay High Court in Reliance Utility & Power Ltd.
Vs. CIT 313 ITR 340 (Bom.) and, therefore, no disallowance under Rule 8D(2)(i1) was

warranted and, therefore, disallowance computed applying Rule 8D(2)(ii) is deleted.

5. Coming to the disallowance made by the AO under Rule 8D(2)(iii1) of the Rules, this
Tribunal has consistently held by applying the ratio of the decision of REI Agro Ltd. 144
ITD 141 in which the Tribunal held that only investment which has given rise to the exempt
income should be taken into consideration while computing disallowance under Rule
8D(2)(ii1) of the Rules. Therefore, we direct the AO to consider only investment which
yielded exempt income and exclude those investment which have not yielded any exempt
income during this year while computing disallowance under Rule 8D(2)(ii1) of the Rules.
With the aforesaid observation, we set aside the order of Ld. CIT(A) and remit the matter
back to the file of AO for giving effect to the aforesaid direction.

6. In the result, the appeal of the assessee is partly allowed for statistical purposes.

Order 1s pronounced in the open court on 19th December, 2018.
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